SAN JOSE Office of the City Manager

CAPTTAL OF SILICON VALLEY EMPLOYEE RELATIONS

August 14, 2009

Randy Sekany

President

San Jose Fire Fighters, Local 230
425 E. Santa Clara Street, Suite 300
San Jose, CA 95113

Re: Contract Negotiations

Dear Randy:

This letter is in response to your e-mail of August 10, 2008, in which you provided a
package proposal for settlement of negotiations over a successor Memorandum of
Agreement between the City and Local 230. Since your new proposal mirrors in many
respects the proposal Local 230 made on April 8, 2009, let me begin with a review of
the April 9" proposal and subsequent events.

In a letter dated April 24, 2009 (enclosed), the City responded to the one-year proposal
from Local 230 presented on April 9, 2009. That letter explained the City's concerns
with some of the elements of Local 230's proposal, as well as key items for the City that
were not included in the one-year proposal.

Specifically, Local 230’s April 9" proposals do not include a “true zero” wage freeze
since they did not include freezing the 5% automatic “step” increases. In addition, of
particular concern was that Local 230’s April oih Proposal did not address the critical
issue of retiree healthcare. In the City's April 24" letter, we indicated that any
agreement for a new contract must include full pre-funding of retiree healthcare. At our
negotiation session on July 17, 2009, Local 230 expressed an interest in reaching a
sefflement on a short term contract. During the discussion, we reiterated the
importance of fully pre-funding retiree healthcare.

At the July 17™ meeting, Local 230 requested additional time to develop a settlement
offer which would address the City's concemns and a meeting was scheduled for July 23,
2009. However, Local 230 sent an email on July 22™ cancelling the July 23" meeting
indicating that Local 230 had not yet received the retiree healthcare trust design from its
actuary. In a reply email on July 22" | reiterated that the City’s main interest related to
retiree healthcare is an agreement on the funding of the retiree healthcare benefits and
not on the model of how a new trust would be structured. | indicated that the City would
be interested in a proposal from Local 230 that addresses how we begin fully pre-
funding retiree healthcare benefits.
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At the negotiation session on August 4, 2009, Local 230 presented a settlement
proposal to the City's negotiating team, which you subsequently provided in writing on
August 10, 2009 (enclosed). While we appreciate the proposal for no general wage
increase for 18 months, the proposal includes all of the same items that were in Local
230's April 9" proposal and does not include key items such a freeze on 5% automatic
“step” increases. Most significantly, the proposal did not include a proposal on funding
retiree healthcare benefits, but instead proposes a labor management committee to
develop a trust fund and a funding plan.

As you know, Local 230 is the only employee unit that has not begun the phase-in to
fully pre-funding retiree healthcare benefits. During the discussion of pre-funding retiree
healthcare at the August 4™ meeting, you indicated that pre-funding retiree healthcare
would be contingent upon receiving a general wage increase and that employees could
not receive a “loss in their pockets.” In the City’s proposal, both the City and
employees will be increasing contributions to fund retiree healthcare benefits. Fully
pre-funding retiree healthcare benefits will ensure that there is sufficient money to fund
the benefits. This is particularly important given that as of June 30, 2007, retiree
healthcare benefits are only 7% funded.

Local 230’s proposal also includes changing from 24-hour to 48-hour shifts, a Disability
Earnings Ordinance, and incorporation of the Firefighter Bill of Rights into the
Memorandum of Agreement. These items were included in Local 230’s April gt*
proposal. The City continues to have the same concerns described in our April 24%
letter. During the negotiation session on August 4™, you indicated that the 48-hour shift
proposal was the "number one priority” for Local 230 members during these
negotiations and could be a “deal breaker.” The City has concerns with implementing a
schedule in which firefighters regular schedule are shifts of 48 straight hours, which are
the same concerns the City presented during the last arbitration. Although the proposal
includes a provision that the schedule could be terminated by either the Fire
Department or the union at any time, it is a major logistical undertaking to move ait line
personnel to this new schedule.

The 18-month proposal also includes additional items that are of concern, such as the
proposal to reduce vacation slots for one year. Although this proposal could result in
cost savings in the first year, it includes reverting to the previous vacation accrual
system for two years, which the City prevailed on during the last arbitration. The current
vacation accrual system was just implemented in 2009 for employees represented by
Local 230 and the City is not interested in moving back to the previous system. Local
230's proposal would also obligate the City to allow Local 230 to place union decals on
fire apparatus and helmets. The City does not agree to have non-City approved
emblems or stickers on fire apparatus and helmets.

For the reasons described in this letter as well as the City’s April 24'" letter, the City
declines Local 230’s proposal. For the City to accept a 12-18 month proposal, it would
need to include a true zero wage freeze, which includes freezing the $% automatic step
increases, phasing in to fully pre-funding retiree healthcare, and not the other items
Local 230 is proposing.



2009 Contract Negotiations
August 14, 2009
Page 3 of 3

We would appreciate hearing back from you by Friday, September 4, 2009, as to
whether or not Local 230 would be open to offering a 12 to 18 month proposal with the
terms outlined in this letter. If nof, the City believes that we are too far aparton a
number of major issues, including one of the City’s major priorities (pre-funding retiree
healthcare) and Local 230’s “dealbreaker” (implementing the 48 hour shift schedule). in
the absence of movement on those issues, we believe it would be beneficial to declare
impasse and proceed to mediation.

We look forward to hearing back from you by Friday, September 4, 2009.
Sincerely, '

Alex Gurza

Director of Employee Relations

Enclosures

c: Darry! Von Raesfeld, Fire Chief

Teresa Reed, Assistant Fire Chief
Jeff Welch, IAFF, Local 230 Vice-President
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Aprit 24, 2009

Randy Sekany

President

San Jose Fire Fighters, IAFF, Local 230
425 E. Santa Clara Street, Suite 300
San Jose, CA 95113

Re: Response to One Year Proposal
Dear Randy:

We sincerely appreciate Local 230’s commitment, expressed in your March 27, 2009 letter, to
feading the way in assisting the City with the challenges created by present economic
circumstances. As you know, the City’s fiscal situation has continued to worsen. Most recently,
we have leamed that the shorifall in the coming fiscal year has increased by $14 million as a
result of declining property tax revenues. This increases the City's budget deficit in 2009-2010
o an estimated $77 million. The City has also received information about potentially significant
increases in pension contribution rates beginning in 2010. (Please see attached memos.)

On April 9, you presented your complete one year proposal. As we discussed during our
meeting of April 23, 2009, while we can accept Local 230’s proposal of a one year wage freeze,
we are not able to accept Local 230's one year package proposal because of additional items
included in the Aprit 9 proposal, and, equally important, because some key items are not
included in the offer.

One issue of particular concem is that Local 230's one year proposal does not address the
critical issue of retiree healthcare, As you know, the City and employees have a significant
unfunded retiree healthcare liability. Eight out of the City's ten unions have now agreed to fully
pre-funding retiree healthcare beginning in July 2009, and an agreement on this issue is
essential to the continued viability of the City's retiree healthcare benefits. Any agreement for a
new contract with Local 230 must include full pre-funding of retiree healthcare. At our meeting
of April 23", we provided you with the agreement we reached with the San Jose Potice Officer’s
Association, which is the language we are seeking for Local 230.

Below is a brief discussion of the other major issues.

Wages

Local 230's one year proposal includes no base wage increase for fiscal year 2009-2010.
However, as clarified in Local 230’s April 9 proposal, the wage freeze offer does not
contemplate freezing employee step increases. As you know, employees’ pay goes up not only
through negotiated general wage increases, but also through 5% automatic "step” increases
that generally occur annually untii an employee reaches the top of the pay scale. The City is
interested in a wage freeze for 2009-2010 that includes freezing step increases.
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48/96 Shift Schedule

Local 230's one year proposat includes a change to the existing work schedule for Fire
employees who currently work 24-hour shifts. The current schedule worked by San Jose Fire
Fighters is a very common schedule among Fire Departments in other cities. The schedule
proposed by Local 230 would require employees to work a continuous 48-hour shift, with 4 days
{96 hours) off in between the 48-hour shifts.

As the City demonstrated in the last interest arbiiration, there are significant problems with a
schedule that requires employees to regularly work 48 straight hours. The concerns with
scheduling firefighters to work 48 hour shifts as their regular schedule include the effects of
fatigue, which could lead to increased accidents, injuries and impaired judgment and decision-
making when responding to 9-1-1 calls. The proposed schedule wouid decrease the number of
shifts per month from 10 to 5. We are not aware of evidence that a schedule in which
firefighters work 48 straight hours would benefit the Fire services delivered to the residents of
San Jose.

Taxes Paid by Employees Receiving Supplemental Workers Compensation Income

As you know, San Jose Fire Fighters receive compensation in addition to regular Workers'
Compensation benefits. Under the provisions of the current contract, a Fire Fighter who is
eligible for Workers' Compensation temporary disability payments receives a supplement to the
state mandated amount of Workers’ Compensation payments so that Fire Fighters receive
100% of their pay for up to one year while on temporary disabiity.

Local 230’s one year package proposal asks the City Council to adopt an ordinance with the
intent of classifying the supplemental Workers' Compensation benefits in a manner that would
make them exempt from income taxation.

Work-related injuries and disabilities, as well as the benefits for injured and disabled employees
are very important and complex issues. As you know, the City Auditor's Office recently issued
an audit on the City’s workers compensation program, which includes recommendations to
address the findings of the audit. We are more than willing to engage in a discussion regarding
changes in disability benefits, but given the complexity of these issues, we do not believe that
this discussion is suited to a simple one year agreement. If we cannot reach a quick agreement
on a one year contract, we can certainly discuss this proposal in more detail, aiong with City
proposals regarding disability benefits,

Firefighters Bill of Rights—California Assembly Bill 220

Local 230's one year proposal also includes a provision to incorporate the Firefighter Bill of
Rights into the union contract. As you know, the Firefighter Bill of Rights is a state law
contained in the California Government Code that primarily is related fo the rights of fire fighters
who are being investigated for misconduct. For the City, complying with all of the various legal
protections that apply to employees and specifically those that apply to government employees
is a priority. Although we do not include all of the many laws and legal protections that apply to
employees in the union contracts, we look forward to continuing to work with Local 230 on the
issues raised by the Firefighters Bill of Rights for the City of San Jose. Our understanding is
that L.ocal 230 recently filed a court action against the City related to the Firefighters Biit of
Rights. Hopefully, the various issues relating to this new law will be resolved and clarified
through our attomeys.
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Discussion on Fire Companies and Stations

In proposing no general wage increase in 2009-2010, Local 230 indicates that it is doing so in
order to assist the Cily in maintaining ail current fire companies and stations. Given the City's
fiscal situation, many difficult decisions must be made. Unfortunately, these decisions will
include elimination of City jobs across the many City departments and a corresponding
reduction in services to our community. The City welcomes Local 230's leadership in assisting
the City to lessen the reduction in services to our community by helping us to address the
growth in our personnel costs.

You indicated that you will be out of town from Aprif 20" untii May 6™ and consequently Local
230 will not be able to meet with us again until at least May 7, 2008. We would appreciate
hearing back from you before you leave on April 29" as fo whether or not Local 230 would be
open to a one year agreement with the terms outlined in this letter and discussed at our meeting
on April 23",

We hope that we can reach a quick agreement. However, if we cannot reach an agreement
quickly on the terms of one year agreement, we wouid like to begin scheduling frequent and
regular negotiations sessions so that we can begin making proposals on the various items on
both the City's and l.ocal 230's list of issues.

Once again, we appreciate Local 230's one year proposal and lock forward to hearing back
from you.

Sincerely,

Ist

Alex Gurza
Director of Employee Relations

Enclosures

c: Jeff Welch, Locai 230 Vice President
Darryl Von Raesfeld, Fire Chief
Teresa Reed, Assistant Fire Chief



L230 Settlement Proposal
August 4, 2009

1, Extend without change or modification all economic terms and conditions of
the existing Memorandum of Understanding covering the wages, hours and
benefits of Local 230 members for a period of 18 months from July 1, 2009
until Becember 31, 2010;

The intent of #1 is to freeze base wage compensation {0% increase) that
would otherwise increase by virtue of a general wage increase. In doing so
Local 230 seeks to assist policymakers in maintaining all current fire
companies and stations. This freeze does not affect step or promotional
increases.

2, For purposes of future negotiations ail parties agree that this freeze in
compensation does not necessarily place Local 230 members in the
appropriate labor market position,

3. Starting in January of 2010 and ending in January of 2011 the number of
vacation slots in the ranks of fire fighter, fire engineer and fire captain will
be reduced by 3. The vacation accrual cap will be lifted for the period of
January 1, 2010 through January 1, 2012, This proposal will generate
approximately $1.3 million in overtime costs.

4. The parties agree to meet and confer over the $150 medical insurance
premium cap when 10% of the lowest priced plan exceeds $150.

5. The parties will form a labor management committee to develop a and trust
fund and funding plan for retiree healthcare

6. Implement the 48/96 work schedule approximately January 1, 2010 under
the same conditions proposed by L230 in the last negotiations (see
addendnm)

7. City to enact a Disability Earnings Ordinance as soon as poessible and no later

than September 1, 2009 consistent with the attached memo to the Rules
Committee of November 26, 2008. {see addendum)

8, City and L230 to immediately incorporate into Article 20 of the MOU the
“Fire Fighter Bill of Rights” as mandated by state law. {see addendum)

9, City to altow the placement of [AFF decals on the fire apparatus and helmets
in agreed upon locations

NOTE: Acceptance of this proposal will aliow the city to save approximately $400,000 in
contract legal fees, This savings combined with the savings derived from item 3 provides
the City with $1.7 million in savings during the 18 month term of the agreement,
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MEmMoRaNDUM  SRNIOSE

TO: Rules Committce - FROM: Vice Mayor Dave Cortese
SUBJECT: Disability Earnings Ordinance . DATE: Nav’e:ﬁ'bcr 20, 2008

/7

RECOMMENDATION D o

it is cecommended that the Rules Cao mmittee diveel stalf to bring 1o Council within 45
days a drafl ordinance that legally classifies supplenental disalulity income as '
compensation carnéd in the context of a workers compensation program

BACKGROUND : : : ‘
_ Under current state statuic (Labor Code 4850), a police officer or fire fighter in the State of
© California, if injured in the course of employment, is afforded the equivalency of his/her full
salary through workers compensation benefits, provided that he/she is a member of the Public
Employees Retiremnent Systesn (PERS) or is covered under the 1937 Counly Retirement Act.
Furlhermore, the employes is niot required 10 pay taxes on (hese benefits. ™

J,abor Coded850 does st apply to City of Sun Jose Fire Fighlers and Police Officers; they arc
not covered by PERS or the County Act, [ lire fighter or police officer in the City of San Josc
s injured in the-course of emplayment, he/she can veceive workers compensation anda
supplement provided by the ¢ity, the total wmount equivalent 1'the employee’s gross income. -
However, the suppiement provided by the City is subject to taxation. '

ANALYSIS ' .

The discussion of how ta exclude supplemental disability income from taxation has been a topic
of significant debate here in San Jose, Both wity statf and our public safety unions have
presented information in suppor of their positions on this matter. The overall intent of such an
ardinance is to equalize ihe rights of public safety officers in Sun Jose with their counterparts

_ throughout Californin. As stated above, public safety employees who are injured on the job, by
 virtue of theit caverage under Labor Code 4830, nol only receive their full salary in the form of
disability payments but also do not have 1o pay taxas on those payments. The City of San Jose
has already taken the important step of giving injured public safety ofTicers their full satary
through a combination of disability payments and a supplemental. The final step towards
making such officers and their families whole is to legally classify the “supplemental” as
compensation earned in the context ofa workers compensation program. By doing so, such

income will not have to be reported and therefore the officer would not be taxed for iL.
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Recently, the Internal Revenue Service offered an opinion {attached) in supporl of a chartered
Gity in California that adopted a similar ordinance. This new information should give important
- leverage to the City of San Jose in our quest o enact a similar ordinance. :

- Given that such an ordinance has zero fiscal impact lo the General Fund-and recognizing the
importance of helping injured officers and their familiss to have as much fnancial securily
possible, the City should act expeditiously in adopting such an ordinance here in San Jose. A
sample ordinance kas been provided 1o assist staff in their analysis. '
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Intoernai Revenue Sevvice {I.R.8.})
grivate Laetier Ruling
tebruary 13, 197%
Secticn 184 - - Compensabion for Inmjuries and Sicknesg (Excluded v, Kot Ercludad)
104 .00-00  Compensalbion For lajuries and Sickness. (Exuluded v, Hot Excluded)
'310%.02-00 - Workmen's Compensktion

TrTeled:d

Dear Siz v Madanmy

. Thig ig in reply LG your lerber of Septesber 26, 1878, and subsequent oTYEs-
-;pﬂndﬁﬂﬂ&’ in whigh youw veguest rolings contcarning the federal’ incoms tax cons :
sequenTes” ‘of . certain pﬁyﬁenLﬁ uhaﬂh are wade to City tﬁp*aYﬁEﬁ suﬁfer]ng from job-
incurred dzsabllltv

Szetion 353 of X providesﬁ

iEamcept &% hereinafter provided, any city employee whoe is disabled, whether tem-
porarily or permanently, ny dnjury ox illpneas arising out of and in the Course of
his dubtias, shall be savitled ko such wedical, surgicsl, end hospital kreatmant,
incinding nursing, medieines and medicel and surgicel supplies and apparetus as
may be required on account of such ipjury or iliness, Lhe same to be provided by
the ¢ity. Such omployes shall becoms ciotitled during the pericd of such Lemporary
. disability, regardless of hie pexiod of service with the city, to leave of absonce
whild go disabled without less of salary, in lteu of temporary disability pay-
mants, if any, which would be payable ungler Division 4 of ths Labor Code of the
state of [¥] for the pericd of such disabiliby, but not excecding one year, or un-
til szuch sarlier date s&s he is yebired upon a retirement allowance. Compensation
and benefits payeble to or op behalf of the employes under this section skall pe
reduced in the manney fixed by the city coundil, by the amount of any Coppensation
and bonefils payahig Lo or on bahzalf of said employes under Division 4 of bthe
Labor Code of the BState of {Y]. Compensaticon and benefits paid undey thia gszetion
shall be considered as in liew of compensation and bensfits pavable to or on ac-

¢ 2008 Themson Reutars/Rest. Ho Cisim te Orig. US Jov. Works.
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count of said smwployee under sald evana law and shall be "in sacisfaction and die-
¢harge of the opligation of the gity to pay sSuch campensation and benafics under
uch state law, The benefits provided in this sectiop shall be ligitad te full-
time officers and employaea of the cicy and, except as provided herain, shall aot
be extonded to perscns amployed by tha city on a seasopal, limited-term, part-timue
or gubstitute basily, or elective efficers or sppointive members of ity Loards abd
commissionz,  The ¢ity council, by ovdinance enacted by two=thirds of all meabers
. thereof, may permit employees of the cicy, othey than full-time cofficers and om-
ployees of the city, to receive all oy a portion &f the compensatfeon and beénefits.

'"*prcvided te fnll-time of ficers and empiey&es Ly e provipgions of this secvion.:

Certaxn cthax Tity employees receive comparable b&ﬂpiiLg under gsection 16? af X
{repealed” i2-v3&n«7h} wnlcn provided: :

'Eny gity emplayee wnc 45 a member of the {[g) Cxty Empln;eﬁﬂ Retirement System
and whe shall becowe physically dissbled by reason of any bodily injury received
in the. parformance of his dyty shall be entitled o such medical, aurgical, and
hospitel treatment, lncluding nursing, osdicines and medical and surgical suppliiss
and apparabay a8 way be reguized on account of fuch injury, the same Lo ba
 provided by the city. Such injured employes shall redeive full pay from the city
during the centinuancs of hiz digabiitivy or until rsbived uoon a retivement allow-
o mnoe, but not to sxceed one yvear. Compensition and bonefits povable to or on be-

-~ half of the employes under this gection zhall be reduced, in the manpeyr fFiued by
the ‘cdiy - ooguncil, by the amount of any compensation and benefilts poyable (o o on
behalf of! ;Qazd euplayes under Division 4 Of tho Lebor Code of Ehe Stabe of [¥Y).
Compenortion And bencfito paid under thig section shal! bhe considered as in lisu
of compengsation ‘and-bensiits payable to or on accouat of said employes undexr sald
state law and shall ba in sacicfaction and discharge of the Oallgatlﬂa Qf Ehe city

Lo pay such ccmpengacion und vepefits undex quch gtate law.

The city councilr by grdin§uce anacted by two—thirds of aill members Lherepf, may
permit employres of the city, other than those who are mesbers of the retirement -
system, bo receive all ov & portion of the compeneation and benefitbs provided to
membars of_thé_xe;iramenL aystem by the provisitons of thix gectiom.'

Yot state bha® the chied difference belwsen ssction 2571 and fowmer section 157
is that former section 167 provides for full pay while temporarily or psurmanently
dinsbled whersas sacticon 453 provides for sush pay while tomporarily disabled,
vnder both sections, full zalary contipues until the ecunpieyes {1) iz no longer
disabled, {2) is-retirﬁd, or (3} ane year lapses :

You further state &haL Division 4 of the ¥ Laboy Code, to which refsrsnce is
made in gectionsg 167 and 253, is contained in Labor Code wections I200--60D2., Di-
vision ¢ provides worker's compensation benefits for employees who are industri-
ally injured. The benefits provided are less than full salary which is provided
under Tharteér sections 283 and 167. Lebor Code section 4632 excludes payment for

hitnMwsh? weetiow rom/nrintincintotesam senvTres BT WR 11 & ifm=MMat ot £ nr ASTRM 11207008
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che first three dbys of disability, whereas under Charter section 253 and 187 the
employee receives Full pay from the firsh day of disability. hubor Code gections
4883 and 4654 provide, respeatively, for two-blhinds pay for temporary tobzl disab-
ility and vewporary p&rtzal dxaabil&ty wheryeas Chartor sections 253 and 167
provide £full paYy. :

You raquaat rulings whether {31 the payments to an employee under section 253 or
former 536;103,157'bi‘K*é?Eﬁaxciudable uvnder seeiblon 104(aY{l) of the Code and {(2)
if the paymenis gré exceindable; whether the portion of the payment which is in ex-
cess of the amount of uorkmaafa'ccmpanxatian bengfite provided by sectiong
4632~ -945¢ of the ¥ labor Code axe Lnﬁluéﬁbla zu q;ﬁﬁ 1noomes .

B Seczion 10&(&}{23 af the Cede provides{ in pnrt;nan pert abd wiltls gertain ex-
- cepilong not hure pertinent, thal gross lpcome dogs ast Inelude amouvoly received
. undey h@rhuwn'u aompfnrnL:o; acks ag compenssbion for p¢;“una1 injuries or sick-

nSGH.

Seation 1.103--L{k} «f the income Tax Regulstions otates that saction 104{u) {1}
of the Code exciudes from . gress income amounts received by an employes under a
workmen's compenBabion agt oy umder a statute dn the nature of a workmen's COR-.
pensation act that prov;das compendation Lo the employes [or pexsonal injaries or
sickness incurrad in the ¢ourse of employment, Sodtion leqia}[ii of the Code alao
nppllth to compengation which ig pai¢ under & workmen's cpupensation act to the
gsurviver or survivers of a decpassd ewployee, Howsveyr, section 104{a} (1) doss not
apply to a vevirvament pension of apnuity 1o the exteunt that it is determined by
. pafarence Lo the cnployee:s age or lesgth of servics, or the employee!s_pxlor cau~'
““Lxxbuthnq, even Lhough the explovee’s refdresmenl ia occasioned by an oscupstionxl
injury or sickonesg, Soction 104ia) £3) alac dogs not ﬁpulv te amounts whigh ave ro-
celved as. ggmpgpggL‘uﬂ for a nonoccupational dojuzy or sickress nor oo pmuuurn e
ceaived B9 sampen*ﬂtion foor a nonoccupational indury or sickaess o the extent that
they are in excess of Lhe amcunt provided jn thﬂ applicablo workmen 'y compensalion
ack or AactEs. -

You are of the opinion that since khe Tax Court in Blackburn v. Cormigeioner, it

L, 336 (185C), held cthat payients made under section 4560 of the V¥ Labor Code
Cwere pot payments under s wopkmen's compeansation agt of a naturs intendad by Con-
CLgress in sgotion 221b} (8] of the 1939 Code {now gSection 194(x}{)] of the 1954
;T Codal. to ba excluded Erom gross inoces, paynents gade under sections 253 and 167
CoL of % which axe similsy to payments made under section 2800 of Lha Y Labor (ade
. would aiso nut be excluded frow gross incowé. Further, you balieve that if the In-
'tgrnﬂl Revanue Service concludes that the pavmsnts madc undey esoctions 253 and 167
=aj x ara excindablae under saction 1041al of the Code, then saction 1. 194-~1{b) of
fne regulations reguires that any amount thab ig in excess of the amount provided
Cin sectiong 4852--4654 of the ¥ Labor Code 1z nob excludable from gross incoms,

The Intarpnal Ravenuﬁ'servjcﬁ P Rew, Rul, SE--16, 1%&6#E.-1 O.R. 50, held that

hlln':’;’wﬂ-fl wretlavs coomhnintinrintyream gor Fee=t W T WR T & T mes Nt Set S ot =T 1 YIIDETHNR
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total payments wmade by a ¥ couaty to an employvee under section 48%0 znd pursuant
b0 spetion 4853 of the Y. Labor Code, besauze of an occupational imjury or illness

C+.arising dut of and in the courge of the employes's Jutles are in the nature of and

in lieu qn workmen's compensation, and such payments are exchudable from the ome

. ployes's gross income undsr section 304{x) (1] of the Joda. Rev, Rul, &8--0i0 fuw-

ther held that the payments #re excludable even if thay are in excess of the nor-
mal disablility bensfits payable under a workmen's GomDENSALivn UL,

The facrts presentad in the instant case indicate that the provisionz of secrions
263 and 187 of ¥ are very similar to the grovisions of secbions 4850 and 4853 of
fhe Lakor Code, Further, the Servics is not £ollowing the position szt forth in
thwe Blackburn cass bub rathsr j2 following the position sst forth in the case of
Hawbhorne v. City of Beverly #ills et al., 24% ¥.2d 182 11952}, which held that
selary in lieu of tempdrary disepility payments, to & fivemzn {(updsr section 4850
of the Labor Codal who is a mzaber of the State Employess’ Retiremeny Bysktem, is
wat malazy as such, but is dompensation within the meaning of the workmen's com-
pEnTALion. ot : ' S

Conosrning your second ruling reguest, iU should be nofed that the Ssrvice dosz
net give a narrow interpretation to the provisions in section 1.104--1(b) of the
regulationg that restricts the section 104(al{l) exclnsicn to smounts that aye not
in exeoss of vhe applicable workments compensalion gt or acts. The Service hag
incorporabed ’statutas in the nabturs of A worEmen's compensabion act’, such as
sections 252 and 167 of ¥, within the weaning of the phrase tapplicable workments
compensabion act or &cts'. As long as benefits arce received under z otatuts in
the nature of a workmen's compenzation aet; they qualify for the exclusion of seoce
tion 10402){1) of the Tode regardless of the existence and applicability of formal
workman' s compensation adte. AR -

kocordingly, based on the information gupmiceed,  the antire paywent made to an
cuployee under sectionz 253 and 187 of X are excludable wnder sacticn 184{a}l (1) of
©bhe oole, : : : . . :
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ORDINANCE NO:

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
CHAPTER 3.04 OF TITLE -3 OF THE SAN JOSE
MUNICIPAL CODE 7O PROVIDE FOR . TEMPORARY
DISABILITY COMPENSATION FOR CITY FIREFIGHTERS -

AND POLICE OFFICERS WHO ARE DJSABLED IN THE
PERFORMANCE OF THEIR DUTIES.

_'-:WHEREAS, Local 230 of the Iniernational Association of Rreﬁghiers, the San .'Jos'e

~Police Officers’ Association, and the City have agreed through Memoranda of

-Uﬂderstandmg that City fire fighlers and police officers who are disabled, whether
temporarily or permanently; by injury or ilness arising out of and in the course of their
duties, are entifled to a leave of absence without loss of salary while so disabled; and

WHEREAS, fire fighters and police officers so disabled are entitied by Memoranda of
Understanding to such leave of absence regardiess of their period of service with the
city, 'md

"_-WHEREAS, the Memoranda of Understanding reguire thal such lgave of absence

should pot exceed one year, or that earlier date on which a particular fire fighter or
police officer is retired on permanent disability pensuon and is actualfy receiving
dlsabtmy paymentq and

WHEREAS, the Mamoranda of Undsrstanding require that such leave of absence

should not be deermed to constitute family care and medical leave, as defined in Section ‘

12045,2 of the Government Code, of to reduce the time authorized for family and .
medical care by Section 129452 of the Government Code; and

WHEREAS, Local 230 of the Entemaiioz‘cal Association of Firefighters, the San Jose
Police Officers' Assogiation, and the City agree that the aforementioned sums always
have been inlended f{o qualify and should qualify, under the Internal Revenue Service
Code, as amounts regeived under workmen $ compensatlon acts as compensation for
personal injurigs or sickness,; and :

WHEREAS, Local 230 of ihe International Association of Firefighters, the San Jose
Police Officers” Association, and the Cily agree that the provisions in the fire and police
Memoranda of Understanding are not sufficient to ensure thatl the aforementioned sums
qualify, under the Intemal Revenue Service Code, as amounts received under
workmen's compensation acts as compensation for personal injuries or sickness; and

WIHEREAS, Local 230 of the Intemational Association of Firefighters, the San Jose

Paolice Officers' Association, and the City agree these provisions regarding entitlement

lo these leaves of absence withoul loss of salary while so disabled should be -
incorporated into the Municipal Code so as to quality as amounts received under

workmen's compensation acts (Division IV of the Lebor Code of the State of California)

as compensation for personal injuries or sickness and therefore to qualify for certain tax
exemptions under the Internal Revenue Service Code;



NOW THEREFORE BE IT ORDAJNED BY THE COUNCIL OF THE CITY OF S8AN
JOSE;

Chapter 3.04 of Title 3 of the San Jose Munimpal Code is amended by acidmg a part to
be numbered and entitled and {o read as follows:

. 3.04.1310 - T emporary diaabil%ty compensation for city firefighters and police officers
~ who are. dlsabfed in the performance of their duties.

(a) Whenever any San Jose City employee listed in subdrwszon (b) is disabled, by an
injury or an illness arising out of and in the course of his or her duties, he or she shall be
entitled, regard[ess of his or her period of service with the city, to termpaorary disability
payments in an armount equal to his or her regular salary less the sum which would be
deducted therefrom pursuant to Section 1504 of the Charter of the City of San Jose,
while so disabled. Provided, howeéver, that such employees must be entitled to -

temporary disability compensation under the workers' compensation provisions of S
Division | or Division [V of the Labor Code of the State of California during the enizre o

t[me for which the payments are received.

{by - The__ f?_e_rsons eligible under subdivision (a) include all of the following:
(1)~s’§§}>£}1 éiiy firefighters
(2} sworn czty pollce officers,

{c) dements made under subdlyision {a} shall be conszdered as amounts recelved
under worker's compensation acts (Division IV of the Labor Code of the State of
California} and as paymenia in the nature of workers" compensation act:a as
compensation for personal injury incurred in the course of employment.

- (d) Notwilhslanding any. provision of the California Labor Code in regard to a
limitation on the duration of temporary disability benefits, the temporary disability
benefits pald pursuant to this ordinance for a single injury causing temporary
disabilily shall not be payable for a period In excess of five years from the date of

- injury. The tolal amount paid for a, single injury for temporary disability shall nol
exceed the equivalent of 52 weeks of full-ime hours.

(e) Receipt ol such paymenis shall be subject td all alternative employment
provisions sel forth in the memoranda of understanding between the City and the
gxclusive bargaining representatives for the employees listed in subsection (b)
- above.

hH - No leave of absence {aken pursuant to this section shail be deemed o constitute
family care and maedical leave, as defined in Section 12945.2 of the Government



o Absent:

Code, or to reduce the time authorized for family and medical care by Section

12845.2 of the Government Code,

Passed for Publication of Title this e day.of -
by the following vote: S

Ayes:

Naoes:

Disqualified:

, 2008,

“CHUCK REED
- Mayor

ATTEST:

~ LEEPRICE
- City Clerk



- Firefighter Bill of Rights - Assembly Bill No, 220 (AB220) attached
E -B.aék_gi'atl_ri_d:

On lanuary 1, 2008, the state of California set forth into law the “Firefighter Bill of
Rights” {AB220). This law sets forth a secure and consistent procedural standard
for all firefighters. Itis designed to apply common-sense principles of fairness and
professionalism to thé process of investigating and disciplining firefightors,

Since the enactment of the law, and as a matter of process, Lucal 230 has been
attempting to incarporate this law into the current MOA and Discipline procedure
manuals to no avail. The Fire Department and the Office of Employee Relations have
refused to Meet and Confer or recognize the need to change our outdated and now

. :llcga% investigative, dlSC]pEme and appeal p:oceduz as.

' Cun"entiy, Local 230 has been forced to petition with the courts Lo wmpel
albltzalzon over this issue to implement the law of the land.

San [ose f“zrefighter_s are and should be held to the highest public standard. Local
230 embraces these high standards but they must bc apphied fairly and equally.

R By incorporating the [’nef‘ghu r Bill of Rights {ABZ?O) into the MOA and Discipline
- procedure manuals San Jose would come into compliance with the law and would

- ensure San Jose Firefighters will be treated under s;rm}ar circumstances the same as

T all {ther firefightersin (;ahfomml

_ ._-_"!‘his isa NO cost item offer.



